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INTRODUCTION 
Appellant, through counsel, respectfully submit the following Brief of the 
Appellant pursuant to Rules 24, 26 and 27 of the UTAH RULES OF APPELLATE 
PROCEDURE. 
JURISDICTION 
This appeal is taken from a final order of the First Judicial District Court, 
Cache County, State of Utah granting Defendant Utah State University's Motion 
For Summary Judgment. The Utah Court of Appeals has jurisdiction over this 
matter pursuant to UTAH CODE ANN. § 78A-3-102. 
STATEMENT OF THE ISSUES 
ISSUE #1; Did the trial court err in granting a motion for summary 
judgment for a defendant in a breach of contract claim by applying the statute of 
limitations for solicitation and awarding of contracts contained in the Utah 
Procurement Code when the action arose from the breach of a legally binding 
contract that was judicially found to be outside the scope of The Utah Procurement 
Code? 
Standard Of Review: When reviewing whether the trial court properly 
granted summary judgment, the appellate court accords no deference to the trial 
court's legal conclusions and reviews those conclusions for correctness. 
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Furthermore, a trial court's interpretations and application of a statute is a question 
of law that is reviewed for correctness. Blackner v. State Dept. of Trans. 2002 UT 
44, f 8, 48 P.3d 949. 
Supporting Authority: Utah Code Ann. § 63-6-103(6) (2008); Utah Code 
Ann. § 63G-6-815, etseq. (2008); Utah Code Ann. § 63G-6-817, etseq. (2008); 
Utah Code Ann. § 78B-2-309 (2008). 
Citation To The Record: This issue was preserved in the trial court at R. 
1033-1227 and Oral Argument at R. 1196 
ISSUE #2: Did the trial court err in granting a motion for summary 
judgment on the issue of failure to mitigate damages in a breach of contract claim 
when the plaintiff took the necessary steps in litigation to support its claim? 
Standard Of Review: When reviewing whether the trial court properly 
granted summary judgment, the appellate court accords no deference to the trial 
court's legal conclusions and reviews those conclusions for correctness. 
Furthermore, a trial court's interpretations and application of a statute is a question 
of law that is reviewed for correctness. Blackner v. State Dept of Trans. 2002 UT 
44, | 8, 48 P.3d 949. 
Supporting Authority: Utah Code Ann. § 78B-2-309 (2008); Angelos v. 
First Interstate Bank of Utah 671 P.2d 772, 777 (Utah 1983); John Call 
Engineering, Inc. v. Manti City Corp., 795 P.2d 678, 680 (Utah Ct. App. 1990). 
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Citation To The Record: This issue was preserved in the trial court at R. 
1033-1227 and Oral Argument at R. 1196 
DETERMINATIVE STATUTES 
ADDENDUM 1: Utah Code Ann. § 63G-6-815 (2008) 
ADDENDUM 2: Utah Code Ann. § 63G-6-817 (2008) 
STATEMENT OF THE CASE 
NATURE OF THE CASE: Prior to March 13, 2001, Alpine Orthopaedics, 
L.L.C. ("Alpine") provided team physician services to Utah State University's 
("USU") intercollegiate athletic program. On March 13, 2001, Alpine and USU 
executed a Personal Services Agreement and Alpine was to receive compensation 
as stated in the Agreement for the continued team physician services. 
The Agreement expressly stated that it shall continue for an initial term of 
five years and "thereafter, this Agreement shall automatically renew for an 
additional period of five (5) years unless otherwise agreed upon." The original 
term of five years ended on March 12, 2006 without any agreement that the 
contract would end. The next five-year term began on March 13, 2006, which 
would run through March 12, 2011. On or about March 22, 2006, Alpine was 
informed that USU was soliciting proposals for the team physician services. In an 
attempt to mitigate any damages, Alpine submitted a proposal for team services on 
March 28, 2006. On April 14, 2006, more than a month into the second term of the 
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valid contract, the chief procurement officer for Utah State University notified 
Alpine of its decision claiming the original contract was invalid. Despite the 
existing contract with Alpine, effective May 30, 2006, USU signed a contract with 
Intermountain Health Care ("IHC") to act as team physician for its men's and 
women's intercollegiate athletic programs. 
COURSE OF PROCEEDINGS: On November 2, 2006 Alpine petitioned 
for redress of its grievances by commencing a breach of contract and interference 
with financial interests claims in the First Judicial District Court against USU and 
IHC. 
On October 30, 2008, the trial court held oral arguments on Alpine's Motion 
For Summary Judgment regarding the validity and enforceability of the March 12, 
2001 contract. The court requested further briefing and additional oral arguments, 
which were held on March 9, 2009. The trial court issued an order on April 9, 2009 
finding the March 12, 2001 contract was valid and enforceable, including the 
renewal provision. 
On December 15, 2009, the trial court held oral arguments on USU's Motion 
For Summary Judgment regarding the statute of limitations bar to Plaintiffs cause 
of action and failure to mitigate damages. 
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DISPOSITION AT TRIAL COURT: On December 17, 2009, the trial 
court granted USU's Motion For Summary Judgment without issuing its own 
memorandum opinion. 
On December 31, 2009, Alpine filed an objection to USU's proposed. On 
February 5, 2010, the trial court filed the Notice of Order. On February 25, 2010, 
Alpine sought Rule 54(b) certification of the summary judgment order in favor of 
USU. On March 4,2010, the judgment was certified under Rule 54(b) UTAH R. 
CIV. P. (2006). This appeal ensued. 
FACTUAL STATEMENT 
1. On March 13, 2001, Alpine and USU executed a Personal Service 
Agreement ("PSA") for team physician services and Alpine was to 
receive compensation as stated under the terms of the contract. (R 1076). 
2. The executed version of the PSA included the following automatic 
renewal term: "Thereafter, this Agreement shall automatically renew for 
an additional period of five (5) years unless otherwise agreed upon [sic]". 
(R 1079). 
3. On February 17, 2006, USU issued a request for proposal for team 
physician services. (Id). 
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4. On March 20, 2006, Alpine responded to the request for proposal seeking 
clarification since its contract with USU had an automatic renewal 
provision. (Id). 
5. On March 22, 2006, Randy Spetman, USU's Athletic Director, 
responded indicating it was going forward with the request for proposal. 
(id). 
6. On April 14, 2006, USU notified Alpine that a contract would be signed 
with IHC, and Alpine had 14 days to appeal the decision of USU to go 
with IHC. (Id). 
SUMMARY OF THE ARGUMENT 
Alpine was awarded a valid and binding contract for personal services in 
March of 2001. (April 9, 2009 Memorandum Decision). This case is not about the 
award of a contract and is not within the scope of the Utah Procurement Code 
("UPC"). (April 9, 2009 Memorandum Decision). This case is about the breach of 
a valid and binding contract. The lower court misapplied a statute of limitations 
that applies to claims surrounding the solicitation or award of a contract, i.e. claims 
that must be brought by parties that solicited the contract, yet were not awarded the 
contract; or, parties that were awarded the contract, but for whatever reason, never 
enter into a binding contract. The UPC allows that any party that has, in fact, 
entered a valid and binding contract can sue within the same time frame as private 
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parties for breach of contract. In this case, Alpine and USU entered into the March 
2001 PSA, which is a binding and enforceable contract, and this is the contract 
upon which Alpine has sued USU and IHC. 
The failure to mitigate damages claim was never heard by the trial court, and 
was ruled on prematurely. This issue must be remanded to the lower court for a 
ruling in line with this court's holding regarding statute of limitations. 
ARGUMENT 
I. THE LOWER COURT APPLIED THE INCORRECT STATUTE OF 
LIMITATIONS TO THE CONTRACT. 
The Utah Procurement Code states that a contract is "any state agreement for 
the procurement or disposal of supplies, services, or construction." Utah Code 
Ann. § 63-6-103(6) (2008). The PSA between Alpine and USU was ratified in 
accordance with the Utah Procurement Code and, therefore, constitutes a valid 
contract. See (April 9, 2009 Memorandum Decision.) The lower court found that 
USU administratively determined the PSA was outside the Procurement Code, and 
expressly held that all provisions of the PSA are valid and binding, including the 
automatic renewal provision. Id. at 13. Yet, despite USU's determination that the 
Procurement Code does not apply to this contract, USU wishes to use the statute of 
limitations under the Procurement Code to escape its contractual duties. The lower 
court failed to apply the correct statute of limitations within Utah Code. 
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A. Alpine Is Aggrieved By The Breach Of An Existing Contract And Not 
In The Solicitation Or Award Of A New Contract. 
Alpine is aggrieved by USU's breach of contract (the March 2001 PSA) and 
not the solicitation or award of any contract in 2006. There are separate provisions 
that give rise to action under Utah Code Ann. § 63G-6-815. The first of the 
relevant provisions states that u[t]he district court shall have jurisdiction over an 
action, whether the action is at law or in equity, between the state and: ... a bidder, 
offeror, or contractor, prospective or actual, who is aggrieved in connection with 
the solicitation or award of a contract." Utah Code Ann. § 63G-6-815(a)(1). 
The lower court erred in applying this section of the Utah Code. This section 
expressly states it is to be used when the action arises in the formation and 
execution of a contract. This case involves a valid and binding contract, not a 
contract in its formative stages. 
USU incorrectly classifies the dispute between itself and Alpine as arising 
out of a "solicitation or award of a contract" pursuant to this provision. Then USU 
attempts to assign a 14-day statute of limitations. The lower court inexplicably 
accepted this argument, despite previously holding that the contract was binding, 
including the automatic renewal provision. 
For purposes of demonstration, had Alpine wished to bring an action for 
USU's failure to award it a new contract, the 14-day statute would apply and 
Alpine would have brought an action under Utah Code Ann. § 68G-6-815(a)(1). 
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However, this action is brought as a breach of an existing contract, the form of 
breach is in the failure to act in accordance with its provision for automatic 
renewal This action is not an action for failure to sign a new contract in 2006, but 
in breach of the existing contract. The statute is not silent in regards to actions 
arising under an existing contract such as this one. This court must apply the 
governing statute, which the lower court failed to address. 
B. Utah State University And Alpine Orthopaedic Specialists Had A Valid 
And Binding Contract, And Therefore, Alpine Orthopaedic Specialists 
Filed Its Action For Breach Of Contract Well Within The Applicable 
Statute Of Limitations, 
The relevant code section that the lower court should have applied is § 63 G-
6-817(3) which states in relevant part: "The statutory limitations on an action 
between private persons on a contract or for breach of contract [six years] shall 
apply to any action commenced pursuant to Subsection 63G-6-815(l)(c)". Utah 
Code Ann. § 63-6-817(3) (2008) (emphasis added). Alpine's action is one that 
"arises under, or by virtue o f the March 2001 Contract. Utah Code Ann. § 63-6-
815(l)(c) (2008). It has been established by this court that USU and Alpine had a 
binding contract. USU breached the March 2001 PSA when it failed to honor the 
automatic renewal provision and illegally terminated the contract. Alpine's claim 
has always been that it was aggrieved by a breach of the 2001 PSA and not the 
solicitation or award of any contract in 2006. 
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Furthermore, as held by the lower court, USU determined the contract was 
outside the Procurement Code and ratified the contract, including the automatic 
renewal provision. USU cannot now escape its obligations under the binding 
contract under a statute that has been determined to not apply to this contract. 
In this case, Alpine vehemently argued that the automatic renewal provision 
of the PSA is a valid and binding provision, the lower court agreed. The Utah 
Procurement Code does not apply to an existing contract such as this case. When 
USU ignored the automatic renewal provision, it constituted a breach of contract. 
Thus, Alpine had six years to file suit against USU for breach of contract. See 
Utah Code Ann. § 78B-2-309 (2008). 
The facts in this case are clear. An existing contract was in place that had an 
automatic renewal provision. USU breached the automatic renewal provision, 
thereby starting the six-year statute of limitations. Alpine initiated this case well 
within the six-year time frame. 
For purposes of clarification, we can look at the facts of this case. On March 
13, 2006, USU breached the automatic renewal provision of the PSA; thus, the 
statute of limitations started on March 13, 2006 when the breach occurred. On 
April 14, 2006, USU informed Alpine it was planning to execute a new contract 
with IHC, this started the 14-day statute of limitations for any claims on the new 
contract with IHC. There are two separate possible causes of action, with two 
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different days of occurrence and two different statutes of limitation. The lower 
courts order granting USU's Motion For Summary Judgment must be overturned 
as the wrong statute of limitations was applied. 
II. ALPINE ATTEMPTED TO MITIGATE ITS DAMAGES. 
The trial court never considered the merits of the failure to mitigate damages 
motion. The summary judgment decision was exclusively relating to statute of 
limitations and the issue of damages was not ripe for decision. (See Minute Entry 
attached as Addendum No. 3). The issue of mitigation of damages must be decided 
by the trial court when it is ripe. This court must reverse the holding of the lower 
court in granting the Motion For Summary Judgment on mitigation of damages for 
procedural reasons. In the alternative, this court must reverse the trial court's 
ruling, as Alpine attempted to mitigate its damages. 
Mitigation of damages is intended to "prevent one against whom a wrong 
has been committed from recovering any item of damage arising from the 
wrongful conduct which could have been avoided or minimized by reasonable 
means," Angelos v. First Interstate Bank of Utah, 671 P.2d 772, 777 (Utah 1983). 
However, the burden of proving plaintiff has not mitigated its damages and that its 
award should be correspondingly reduced is on defendant. John Call Engineering, 
Inc. v. Monti City Corp., 795 P.2d 678, 680 (Utah Ct. App. 1990). 
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In this action, the issue of mitigation is directly tied to the lower court's 
application of the incorrect statute of limitations. USU cannot meet its burden of 
proving that Alpine failed to mitigate its damages. Alpine filed this action in the 
proper court and was well within the six-year statute of limitations applicable to 
this case. USU claimed that Alpine failed to mitigate damages because Alpine 
failed to file a timely action in the proper court. As shown previously, this court 
held that USU and Alpine had a binding contract. The applicable statute of 
limitations for a breach of contract claim is six years. See Utah Code Ann. § 78B-
2-309. Alpine was within the six-year statute of limitation when it filed its claim. 
The mitigation of damages in this matter goes as the statute goes. As the correct 
statute of limitations is six-years, Alpine did everything in its power to mitigate 
damages. 
Alpine further attempted to mitigate damages by submitting a proposal to 
USU's RFP, even though Alpine was under no obligation to do so, and let USU 
know of this position. Regardless, USU unlawfully breached its contract with 
Alpine by failing to honor the automatic renewal provision. Alpine attempted to 
mitigate the damages caused by USU's breach by submitting a proposal to the new 
RFP. At the time of the submission, Alpine already had a valid breach of contract 
claim against USU. USU chose its course of action in breaching the March 2001 
PSA. Alpine is the victim of USU's untenable legal position. Alpine did more 
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than was required in an effort to mitigate damages. As the lower court applied the 
wrong statute of limitations, it also misinterpreted Alpine's obligations to mitigate. 
The lower court's order granting summary judgment must be overturned on the 
issue of mitigation of damages. 
CONCLUSION 
The issues on appeal are simple for this court. Alpine and USU had a 
binding legal contract with a provision for automatic renewal. USU breached the 
existing contract, triggering the six-year statute of limitations. In the event Alpine 
had a separate cause of action relating to the solicitation of a different contract, the 
shorter statute of limitations would apply. Utah Code is clear, and sets the statute 
of limitations first for the solicitation and award phase, then establishes the statute 
of limitations for existing contracts like in this case. The lower court's order 
granting summary judgment on the statute of limitations must be overturned. 
Further, as explained above, the mitigation of damages is directly tied to the statute 
of limitations. Alpine did everything within its power to mitigate damages, This 
court must apply the correct statute of limitations and overturn the lower court's 
order. 
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Respectfully submitted this 21st day of September 2010. 
STIRBA & ASSOCIATES 
By: ^
= =
^«J^ t U v j j ^ 
PETER STIRBA 
R. BLAKE HAMILTON 
Attorneys for Appellants 
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original and nine copies and one CD of the foregoing BRIEF OF THE 
APPELLANTS to be filed with the Clerk of the Supreme Court, and two copies 
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Robert D. Barclay 
Assistant Attorney General 
UTAH STATE UNIVERSITY 
155 Old Main 
Logan, Utah 84322-1465 
Alan Sullivan 
Katie Carreau 
SNELL & WlLMER 
Suite 200 
15 West South Temple 
Salt Lake City, UT 84101 
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ADDENDUM 1 
Utah Code Ann. § 63G-6-815 (2008) 
(1) The district court shall have jurisdiction over an action, whether the 
action is at law or in equity, between the state and: 
(a) a bidder, offeror, or contractor, prospective or actual, who is 
aggrieved in connection with the solicitation or award of a contract; 
(b) a person who is subject to a suspension or debarment 
proceeding; and 
(c) a contractor, for any cause of action which arises under, or by 
virtue of a contract. 
(2) The provisions of Title 63G, Chapter 7, Part 4, Notice of Claim 
Against a Governmental Entity or a Government Employee, and Section 63G-7-
601 do not apply to actions brought under this chapter by an aggrieved party for 
equitable relief or reasonable costs incurred in preparing or appealing an 
unsuccessful bid or offer. 
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ADDENDUM 2 
Utah Code Ann. § 63G-6-817 Statutes of limitations. 
(1) Any action under Subsection 63G-6-815(l)(a) shall be initiated as 
follows: 
(a) within 20 calendar days after the aggrieved person knows or 
should have known of the facts giving rise to the action; provided, however, 
that an action with respect to an invitation for bids or request for proposals 
shall be initiated prior to the opening of bids or the closing date for 
proposals unless the aggrieved person did not know and should not have 
known of the facts giving rise to the action prior to bid opening or the 
closing date for proposals; or 
(b) within 14 calendar days after receipt of a final administrative 
decision pursuant to either Section 63G-6-806 or Section 63G-6-813, 
whichever is applicable. 
(2) Any action under Subsection 63G-6-815(l)(b) shall be commenced 
within six months after receipt of a final administrative decision pursuant to 
Section 63G-6-806 or Section 63G-6-813, whichever is applicable. 
(3) The statutory limitations on an action between private persons on a 
contract or for breach of contract shall apply to any action commenced pursuant to 
17 
Subsection 63G-6-815(l)(c)? except notice of appeals from the Procurement 
Appeals Board pursuant to Section 63G-6-814 concerning actions on a contract or 
for breach of contract shall be filed within one year after the date of the 
Procurement Appeals Board decision. 
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ADDENDUM NO. 3 
Minute Entry & Order dated September 16, 2010 
, n^°-'7- FILED 
^TAH APPELLATE COURTS 
IN THE UTAH COURT OF APPEALS AUG 0 5 2010 
Alpine Orthopaedic 
Specialists, L.L.C., 
Plaintiff and Appellant, 
—-ooooo—- RECEIVED 
AUG 0 9 2010 
ORDER Stffba & Associates 
Case No. 20100275-CA 
v 
Utah State University, and 
Intermountain Healthcare, 
Inc. , 
Defendants and Appellee, 
Before Judges McHugh, Orme, and Thome. 
This appeal is before the court on Intermountain Healthcare, 
Inc.'s (IHC) motion (1) to intervene as a party and (2) to obtain 
of stay of the appeal pending disposition of its pending motion 
for summary judgment by the district court. This appeal was 
taken by Alpine Orthopaedic Specialists (Alpine) from a summary 
judgment dismissing Utah State University (USU) from the 
underlying case, which the district court certified as final for 
purposes of appeal pursuant to rule 54(b) of the Utah Rules of 
Civil Procedure. We previously denied IHC's motion for summary 
disposition in our June 14, 2 010 order, concluding that the 
rule 54(b) certification was valid. 
USU obtained a summary judgment dismissing it entirely from 
the underlying case. The operative language in the summary 
judgment stated: 
Alpine Orthopaedic Specialist's claims against Utah 
State University are barred by the statutes of 
limitations in Utah Code Annotated § 63G-8-817 (1) . The 
plaintiff knew or had reason to know of facts giving 
rise to its action by May 18, 2008 and did not file 
within the required 20 calendar days thereafter. 
Despite the dismissal of all claims based upon the statute of 
limitations, the summary judgment also stated that Alpine "failed 
to mitigate its damages by reasonable means" and included 
reasoning in support of that statement. Alpine moved to certify 
the judgment as final for purposes of appeal pursuant to rule 
54(b) of the Utah Rules of Civil Procedure. The district court 
•granted-*the request. 
IHC contends that it should be allowed to intervene as a 
party due to the similarity between the mitigation of damages 
'defenses'raised by both USU and IHC in the underlying action. 
The rule 54(b) certified judgment dismissed USU as a party from 
the case, ruling that Alpine's contract action against USU was 
not filed within the applicable statute of limitations. The 
claims remaining in the district court are tort claims against 
IHC related to an alleged intentional interference with a 
contractual relationship. Both USU and IHC raised failure to 
mitigate as a defense to liability. Although the summary 
judgment in favor of USU contained language regarding Alpine's 
failure to mitigate its damages, this ruling was unnecessary to 
the dismissal. Only if the district court had considered the 
merits of the breach of contract claims against USU would the 
defense of failure to mitigate be ripe for consideration. 
Therefore, similarity of the factual basis for the mitigation 
defense does not support IHC's request to intervene or its 
related motion to stay the appeal. 
IHC suggests that it is already a party to the appeal by 
virtue of its party status in the underlying case. In general, a 
party whose position is adverse to the appellant's claims is 
designated as a appellee. See Utah R. App. P. 3(c). However, 
the scope of this appeal is limited to the issues resolved in the 
judgment certified under rule 54(b) . In Lane v. Messer, 689 P. 2d 
1333 (Utah 1984) , the supreme court stated that "when an appeal 
is taken from such a judgment, it only brings before this Court 
that portion of the action with respect to which the judgment has 
been entered; the rest of the action remains in the trial court 
and is not necessarily affected by the appeal." Id. at 1334. 
IHC is not a party to this appeal because the certified judgment 
dismissed all claims against USU and left all claims against IHC 
pending for further litigation. 
IT IS HEREBY ORDERED that the motions to intervene and to 
stay this appeal, and the alternative request to participate as 
an appellee in .briefing and oral argument, are each denied. 
Nothing in this order shall be construed to prevent IHC from 
seeking leave to participate as an amicus curiae pursuant to an 
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appropriate motion under rule 25 under the Utah Rules of 
Appellate Procedure. 
Dated this qr day of August, 2 010 
FOR THE COURT: 
"7 
William A. Thorne Jr., Judge 
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